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COUNTERSTATEMENT OF QUESTION PRESENTED 


Whether a physician engaged as a medical consultant by 
the Vocational Rehabilitation Service, a Government 


agency, is absolutely privileged as to communications and 
acts made and performed within the scope of his official 
duties. 
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Carmen Fortier, Appellant 


Vv. 


CuarENcE Hartman, Appellee 
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Appeal from the United States District Court for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 


Appellee believes that a brief counterstatement of the 
ease, as revealed in the record, is in order since the 
statement of the case framed by appellant does not confine 
itself to the record, but contains many statements and 
assertions of appellant’s own opinion and other matters 
beyond the record. 
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This action was commenced by appellant in the United 
States District Court for the District of Columbia on 
July 26, 1955, when a ‘‘Complaint for Malpractice’’ was 
filed against appellee. Therein it was alleged (R. 1) that 
the defendant-appellee was a medical consultant to the 
District of Columbia Vocational Rehabilitation Agency 
and he negligently and mistakenly termed plaintiff- 
appellant’s alleged condition of ulcerative colitis ‘‘non- 
treatable.’’? As a result thereof, it is alleged the appellant 
was denied the services of the Vocational Rehabilitation 
Agency. Appellant alleged that she was damaged by 
appellee’s negligence and demanded judgment against him 
in the sum of One Hundred Thousand Dollars ($100,000). 


An answer was filed on behalf of appellee by the Cor- 
poration Counsel’s Office on October 11, 1955 (R. 8). The 
answer raised the defense of ‘‘failure to state a cause of 
action;’’ it admitted that appellee was a ‘‘psychiatric 


consultant’? to the Department of Vocational Rehabilita- 
tion of the Government of the District of Columbia; and 
denied the remaining allegations of the complaint (it later 
appeared that the answer was in error when it admitted 
that Dr. Hartman was a ‘“‘psychiatric consultant’’). He, 
in fact, was a medical consultant and at the hearing on the 
motions before Judge Martin in the District Court this 
fact was pointed out on two occasions by the appellant or 
her attorneys (R. 215, 233). 


On May 10, 1957, the Corporation Counsel’s Office filed 
a motion for leave to withdraw as counsel for appellee on 
the grounds that the incidents alleged by appellant occurred 
at a time when the Vocational Rehabilitation Agency was 
a department or agency of the United States Government 
and not of the District of Columbia Government 
(BR. 21-22). 


On June 17, 1957, appellant filed in proper person a 
‘‘Motion for Judgment on the Pleadings’? (R. 28). An 
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examination of this motion reveals that it is not so much 
one for judgment on the pleadings, as it is a general state- 
ment of allegations and complaints made by appellant 
against appellee, raising questions and issues beyond the 
record and immaterial to it. No formal opposition was 
ever filed on behalf of appellee to this motion. 


On June 26, 1957, the instant case and its two com- 
panions, Fortter v. Hobby, et al., No. 14,195, and Fortzer 
v. Melizer, No. 14,197, were called before Judge Martin 
in the District Court for a hearing on all pending motions. 
At that time, present counsel for appellee entered their 
appearance for him in the District Court and, by leave of 
court, with consent of appellant, filed an informal written 
motion for summary judgment, adopting the grounds of 
the similar motions filed in the companion cases (R. 34). 
After a hearing lasting several hours, Judge Martin made 
his ruling and on June 27, 1957, signed an Order in 
accordance therewith (R. 35-36), wherein appellee’s 
motion for summary judgment was granted, the Cor- 
poration Counsel was allowed to withdraw as defense 
counsel, and appellant’s motions for judgment on the 

pleadings and others were overruled. 


Various motions for rehearings and reconsideration, 
default judgment, and new trials were filed by appellant, 
which are all enumerated and denied in Judge Martin’s 
memorandum signed August 23, 1957 (R. 257-259). 


This appeal is from the Order of August 23, 1957, having 
been noted on September 10, 1957 (R. 267). 


SUMMARY OF ARGUMENT 


1. It is amply demonstrated by the pleadings herein and 
by the record of the argument before Judge Martin that 
the appellee was sued because it is alleged he negligently 
or mistakenly caused appellant to be denied the services 
of the Vocational Rehabilitation Agency. At the time of 
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the alleged acts, appellee was a medical consultant to the 
Federal Agency and was acting in his official capacity as 
such. Under the circumstances, it is immaterial whether 
he ‘‘made a mistake’? or was negligent, since he was 
entitled to absolute immunity from civil liability for his 
discretionary acts performed within the scope of his duties. 


2. Appellant contends that a default judgment should 
have been entered against appellee in the District Court 
for appellee’s failure to file a formal reply to appellant’s 
motion for a judgment on the pleadings. This point is 
not well taken for the reasons that the rules of the District 
Court do not require formal opposition to a motion under 
penalty of a default judgment being entered and, for the 
further reason, that appellant’s motion was not well taken. 
In addition, it was considered by Judge Martin on its 
merits and denied. 


ARGUMENT 
L 

Appellee’s Actions Complained of by Appellant Were Per- 
formed Within the Scope of His Duties as a Public Official 

and Are Absolutely Privileged 
As has been pointed out, the complaint filed by appellant 
herein alleged that appellee, while acting as medical con- 
sultant to the Vocational Rehabilitation Agency, mistakenly 
diagnosed ulcerative colitis as being untreatable, whereby 
appellant was deprived of the services of that Agency. 
It would seem clear that the complaint would have been 
subject to a motion to dismiss because of such allegations, 
for the reason that the complaint itself alleges that the 
appellee was acting in his official capacity when he per- 
formed the actions complained of. Counsel then repre- 
senting appellee did not choose to file a formal motion to 
dismiss, but instead filed an answer raising the same 
defense, that the complaint ‘‘failed to state a cause of 
action.”’ It is true that the answer characterized 
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appellee as a ‘‘psychiatric’’ consultant, which obviously was 
a mistake since Dr. Hartman was a medical consultant. 
Appellee’s present counsel do not know why he was 
referred to as a psychiatric consultant, but submit that 
it is immaterial either way. Perhaps the Corporation 
Counsel, who was also then appearing for Dr. Meltzer, 
a psychiatrist, inadvertently classified Dr. Hartman as a 
psychiatrist also. But, whether a psychiatrist or internist, 
the law remains the same and, if the actions complained 
of were performed in the line of Dr. Hartman’s official 
duties, he may not be held personally liable to appellant. 
As has been pointed out in the counterstatement of the 
case, Judge Martin was informed as to the Doctor’s 
correct status prior to his ruling on the motions. 


The transcript of the argument before Judge Martin 
reveals that appellant was allowed to present her case 
in every particular through her counsel and was further 
allowed to address the court herself and make any state- 
ment or allegation which she believed pertinent or material 
to her cases. After hearing all of appellant’s contentions, 
Judge Martin was compelled to the conclusion that the 
acts complained of by appellant, if performed at all by 
appellee, were performed by him in his official capacity, 
and were, therefore, absolutely privileged. Even though 
appellant may have been deprived of the services of the 
Agency and, assuming arguendo that Dr. Hartman may 
have been mistaken, nevertheless, the Doctor’s immunity 
while acting in his official capacity would not be affected. 


The doctrine of official immunity is so well established 
that appellee will not belabor the Court with quotations 
from numerous well known and oft cited decisions. This 
Honorable Court has frequently considered the problem 
and allowed a Government official an absolute privilege in 
such cases as: DeArnaud v. Ainsworth, 24 App. D.C. 167; 
Glass v. Ickes, 73 App. D.C. 3, 113 Fed. 2d 273; 
Parravuino v. Brunswick, 63 App. D.C. 65, 69 Fed. 2d 383; 
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Cooper v. O’Connor, 69 App. D.C. 100, 99 Fed. 2d 135; 
Laughlin v. Rosenman, 82 U.S. App. D.C. 164, 163 Fed. 
2d 838. 


An outstanding case on the same point from another 
cireuit is Taylor v. Glotfelty, 102 Fed. Supp. 7 (1952), 
affirmed 201 Fed. 2d, 51 (U.S.C.A. 6th Cirenit). 


Appellee submits that the above cases are determinative 
of the principal issue herein and are the outstanding cases 
establishing the doctrine of official immunity for official 
acts. Each of these cases is, of course, well known to 
this Honorable Court and appellee deems quotations to 
be unnecessary. In addition, they have all been referred 
to and outlined by able counsel for appellee in one of the 
companion cases to this action, to wit, Fortter v. Melizer, 
No. 14197. 


Appellant argues in her brief that the doctrine of 
governmental immunity was inapplicable because neither 
the Corporation Counsel nor the United States Attorney 
would represent appellee in the District Court. The 
motion filed by the Corporation Counsel to withdraw as 
attorney for appellee adequately states its grounds there- 
for in that the Vocational Rehabilitation Agency was a 
department of the Federal Government and not the District 
of Columbia Government during the period involved. 
Therefore, it was proper for the Corporation Counsel to 
withdraw. It was not thereafter incumbent upon the 
United States Attorney to undertake the defense of the 
action against appellee and the mere fact that the United 
States Attorney did not so undertake is not determinative 
of the issue of governmental immunity. 


There is nothing in the statutes or regulations of the 
Government which requires the United States Attorney to 
defend a Government employee when said employee is 
sued because of actions performed within the scope of his 
duties. In certain cases, it has been the policy of the 
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Department of Justice to afford such employees a defense 
in such actions, but the policy is not obligatory and 
defense seems to be afforded when it might appear that 
the interests of the United States would be jeopardized 
should such suits go undefended and by reason thereof the 
United States might possibly become liable in tort or other- 
wise for damages. (Opinion of Comptroller General 
Warren to the Attorney General, June 17, 1952, 31 Comp. 
Gen. 661) 


That representation by the United States Attorney is 
permissive, rather than mandatory, is further demon- 
strated by the ‘‘United States Attorneys’ Manual,’’ (Title 
3, ‘‘Representation of Government Officials and Em- 
ployees’’, p. 4, wherein it is stated: 


‘Tt is also the Department’s policy to afford counsel 
and representation to Government employees and 
servicemen who are sued civilly or charged with viola- 
tion of local or State criminal laws as a result of the 
performance of their official duties. This shall apply 
wherever property damage, personal injury or death 
has resulted, or where a substantial Federal interest 
is involved. Otherwise, except where unusual cireum- 
stances exist, the United States Attorneys shall decline 
(such as in minor traffic violations) to make court 

_ appearances on behalf of employees or servicemen, 
unless specifically requested to do so by the Civil 
Division. Whenever pursuant to this policy repre- 
sentation is afforded, United States Attorneys are 
authorized, on the same basis as in other cases, to incur . 
litigation expenses which are necessary to protect the 
Government’s interests.’’ 


Appellee, therefore, submits that the mere fact that the 
United States Attorney did not undertake to represent 
appellee, neither provides any evidence, nor supports any 
argument that the doctrine of official immunity should not 
be applied in this case. 
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I. 
Appellant's Motion for Judgment on the Pleadings 
Was Properly 

Appellant contends that her motion for judgment on 
the pleadings filed in the District Court was improperly 
denied and that a default judgment should be entered 
against appellee because appellee did not file formal 
opposition to said motion. Appellee submits that appellant 
is misconstruing the rules of the court below, Rule 9(b) of 
which provides that in the absence of opposing points and 
authorities to a motion, the court may treat the motion as 
conceded. . Here, again, the action of the court is per- 
missive, and not mandatory. Therefore, the mere failure 
of counsel then representing appellee to file formal 
opposition to appellant’s motion does not compel granting 
of the motion or the entry of judgment against appellee. 
Needless to say, in a motion for judgment on the pleadings, 
even in the absence of opposing points and authorities, 
the District Court would have to consider the merits of 
the motion itself before it would treat the matter as 
*“ eoneeded.’’ 


Examination of appellant’s motion for judgment on the 
pleadings reveals it to be completely without merit and any 
court granting such motion would certainly be doing so 
erroneously. 


Appellant complains further that her motion was not 
considered by Judge Martin at the time of the hearing. 
Concerning this point, appellee can only say that the record 
indicates to the contrary. The transcript of the argument 
so indicates (R. 249), the Order of June 27th specifically 
refers to and denies this motion, and Judge Martin’s Order 
of August 23rd, denying appellant’s motions for default 
judgment, necessarily encompasses appellant’s earlier 
motion for judgment on the pleadings. 
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In the face of the record establishing that this motion 
was properly and adequately considered, appellant needs 
something more to support her claim than her mere 
allegations to the contrary. 


i. CONCLUSION 
| In consideration of the foregoing, it is respectfully 


submitted that the Order of the District Court should be 
affirmed. 


Respectfully submitted, 
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H. Mason WELCH 

J. Harry WeLcH 

Asraor V. Burier 
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